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BeforeHOLLAND, BERGER andJACOBS, Justices
ORDER

This 12" day of September 2012, upon consideration of tiefsbof
the parties and the record below, it appears t&thet that:

(1) The defendant-appellant, Charles Duffy, filmd appeal from
the Superior Court’'s February 23, 2012 order demyims motion for
postconviction relief pursuant to Superior Courin@nal Rule 61° We find
no merit to the appeal. Accordingly, we affirm.

(2) The record before us reflects that, in Decenis84, Duffy
was indicted on charges of Rape in the First DegBeeglary in the First

Degree, two counts of Burglary in the Second Degfgtmpted Burglary

! The Superior Court also denied the motoa sponte pursuant to Rule 35(a).



in the Second Degree, Possession of a Deadly Wedpmng the
Commission of a Felony, Theft, Offensive Touchi@giminal Mischief and
Disorderly Conduct. On July 8, 1985, Duffy enteeeRBobinson plea to one
count of Rape in the First DegreeOn September 13, 1985, Duffy was
sentenced to life in prisch.

(3) Over the years, Duffy has filed a number oftios in the
Superior Court alleging that his plea was involmtand that the attorney
who represented him in connection with his pleadeeaed ineffective
assistance. In 1986, Duffy appealed the Superimuric denial of his
motion for correction of illegal sentence underdr8b(a) to this Court. We
affirmed the Superior Court’s judgment, statingttbaffy’s claim of an
involuntary plea was meritless as reflected in piea colloquy and his
signed plea agreemeht.Duffy’s subsequent postconviction motions were
denied by the Superior Court as procedurally bauredter Rule 61. In those
instances where Duffy appealed from the Superiaur@®judgment, this

Court affirmed

% Robinson v. Sate, 291 A.2d 279 (Del. 1972) (permitting the accepeaaf a guilty plea
in the absence of an admission of guilt).

% The record in this case contains a copy of theeseing order, but does not contain a
transcription of the sentencing hearing.

* Duffy v. Sate, 1986 WL 17363 (Del. July 31, 1986).

> Duffy v. Sate, 1987 WL 31556 (Del. Dec. 21, 198Duffy v. Sate, 1988 WL 117521
(Del. Oct. 28, 1988).



(4) In this appeal from the Superior Court's démé his latest
postconviction motion, Duffy claims that the SuperCourt improperly
denied his motion as time-barred and proceduralyda pursuant to Rule
61. He asserts that the “miscarriage of justioe&feption of Rule 61(i) (5)
applies to his claims due to a) his involuntaryapl®) his invalid plea
agreement; and c) the ineffective assistance otdussel. Duffy further
argues that the recent decisions of the UniteceStatipreme Court inafler
v. Cooper, 132 S. Ct. 1376 (2012) arMissouri v. Frye, 132 S. Ct. 1399
(2012) create a newly-recognized, retroactivelyliapple right, rendering
the time bar of Rule 61(i) (1) inapplicable to hiaims® To the extent that
Duffy fails to pursue claims in this appeal thatdsserted in the Superior
Court, all such claims are deemed to be waivedvahadot be addressed by
this Court’

(5) Duffy’s first claim is that his plea was inwoltary because both
the judge and his counsel led him to believe thstskntence would be for
45 years at Level V, not for the remainder of asunal life® As a related

claim, Duffy also claims that his plea agreementingalid due to the

® Rule 61(i) (1) (A motion for postconviction religfat asserts a “retroactively applicable
right” is not time-barred if it is filed within anyear after such right is “newly
recognized” by the Delaware Supreme Court or thigedrStates Supreme Court).

" Murphy v. State, 632 A.2d 1150, 1152 (Del. 1993). In his motided in the Superior
Court, Duffy claimed that the Superior Court judtié not adequately explain the
elements of the crime of Rape.

8 We note that Duffy has not yet served 45 yearkist.evel V sentence.



“confusion” surrounding his sentence. The tramdcaf Duffy’'s July 8,
1985 plea hearing reflects that, during the pledogoy, Duffy’s counsel
referred to a life term as equivalent to imprisontrfer 45 years. When the
Superior Court judge asked Duffy, “What is the seot that must be
imposed by the Court?” Duffy responded, “Forty-five The judge,
attempting to clarify Duffy’s understanding of thearameters of his
sentence, then stated, “Actually deemed by law d@oabforty-five year
sentence, but is a sentence for the balance of iyatral life. For parole
purposes and other purposes, excluding the twesdy lpusiness, it is a life
sentence and to be deemed to be a forty-five rdesce.”

(6) The judge’s explanation, while somewhat indlyf stated,
nevertheless properly reflected the state of tihvepgaor to the enactment of
the Truth in Sentencing Act of 1989 (“TIS”)Specifically, the sentence of a
defendant convicted of Rape in the First Degree sudgect to 84346, the
parole eligibility statute, which provided that trdefendant would be
imprisoned for the remainder of his natural lifedamould be eligible for
parole only after 45 years spent in prisdnThis Court has consistently so

ruled in a series of cases beginning vilans v. Sate, 872 A.2d 539, 557-

° Del. Code Ann. tit. 11, Chap. 42.
19Del. Code Ann. tit. 11, §4346(c).



58 (Del. 2005)! The record further reflects that Duffy’s plea egment
and the sentencing order made no mention of a d4b4yeriod and clearly
stated that Duffy’s sentence was imprisonment fe temainder of his
natural life. For all of the above reasons, wectashe that Duffy’s claims
that his plea was involuntary, his plea agreemsninvalid and that his
involuntary plea represents a “miscarriage of gestifor purposes of Rule
61(i) (5) are without merit:

(7) Duffy’'s second claim is that his counsel pd®d ineffective
assistance in connection with his plea hearing Usxde did not properly
inform Duffy that his sentence was for the remainaofehis natural life. In
order to prevail on a claim of ineffective assis&rof counsel within the
context of a voluntary plea such as Duffy’s, a ddnt must demonstrate
that, but for error on the part of his counsel,wwild not have entered a
plea, but would have insisted on proceeding td.tfieEven assuming error

on the part of Duffy’s counsel, there was no prjado Duffy. If Duffy

1 Evans held that a pre-TIS life sentence for first deggee was a sentence for the
balance of the defendant’s natural life and no#foryears. See al$tash v. Sate, Del.
Supr., No. 75, 2005, Berger, J. (Oct. 17, 200%aver v. Sate, Del. Supr., No. 58, 2006,
Berger, J. (July 10, 2006Ricketts v. Sate, Del. Supr., No. 624, 2007, Holland, J. (Mar.
17, 2008);Jackson v. Sate, Del. Supr., No. 255, 2008, Ridgely, J. (Nov. 2Q08).

12\We disagree with the Superior Court’s statemeluvbéhat Duffy “clearly was told”
that he would be released after 45 years. Themowasan inmate who is serving a pre-
TIS sentence and is eligible for parole may beassd only if the Board of Parole so
decides. Del. Code Ann. tit. 11, 84347(c).

13 Albury v. State, 551 A.2d 53, 60 (Del. 1988) (citirigjll v. Lockhart, 474 U.S. 52
(1985)).



had gone to trial and been convicted only of rélpe,record reflects that he
faced habitual offender status under §4214(b) asehtence of life in prison
without the possibility of parole on that convicti@alone!* The record
reflects that the State’s case was strong, the n§lproceeding to trial were
significant and that Duffy’s decision to accept fllea provided a benefit to
him. We, therefore, conclude that Duffy’s claimioéffective assistance of
counsel and his claim that his counsel’s ineffecassistance represents a
“miscarriage of justice” for purposes of Rule 61f) are without merit.

(8) Duffy, finally, contends that the recent Udit8tates Supreme
Court cases obLafler v. Cooper and Missouri v. Frye create a newly-
recognized, retroactively applicable right regagdoounsel’s performance
In communicating plea offers from the State, reimdpRule 61(i) (1)'s time
bar inapplicable to his claims. Because that isgag not presented to the
Superior Court in the first instance, it is noterifor review by this Court and

we, therefore, decline to considetit.

* The record reflects that Duffy had previously beenvicted in Pennsylvania of Rape,
Attempted Rape and Robbery, crimes for which hatspg years in prison, and had
previously been convicted in Delaware of Assautt Battery, a crime for which he spent
7 years in prison.

15 Supr. Ct. R. 8. The United States Supreme Caseswere decided after the Superior
Court’s decision in Duffy’s case was issued.



NOW, THEREFORE, IT IS ORDERED that the judgmenttbé
Superior Court is AFFIRMED®
BY THE COURT:

/s/ Carolyn Berger
Justice

'8 To the extent Duffy argues that the Superior Conproperly denied his claims under
Rule 35(a), we also affirm that portion of the SugreCourt’s decision below. The
record reflects that Duffy’s sentence was neithegal nor imposed in an illegal manner.
Mayesv. Sate, 604 A.2d 839, 842-43 (Del. 1992).



